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KEY EMPLOYMENT LAW CHANGES AND UPDATED ADVICE
This Bulletin summarises some expected key employment law changes and other new advice and interesting Tribunal case outcomes for you to consider.

1. Assistant restaurant manager ‘P45d’ in ‘underhand’ way 
2. Social media snooping and recruitment
3. New legislation on worker’s rights to tips
4. Employment law updates for 2023
5. What is constructive dismissal?

6. Nursery worker accused of being drunk at work and discussing sex life in front of children 
7. Further help and/or advice

**************************************************

1. Assistant restaurant manager ‘P45d’ in ‘underhand’ way
An Employment Judge has determined that the allocation of fewer shifts followed by sudden dismissal was down to pregnancy. An assistant restaurant manager whose unofficial HR representative told her she had been ‘P45d’ when she was pregnant and due to take maternity leave was unfairly dismissed, an Employment Tribunal has decided. 

The Glasgow Employment Tribunal ruled that Ms McKnight was subjected to a detriment and treated unfavourably because of her pregnancy, when her manager, Mr Jonny Carruthers, offered her “fewer shifts”, while her employers, F47 and WBI, did not “engage with her properly” in relation to her pregnancy and the “ways in which it should have been accommodated”. 

It also found that on the balance of probability, Ms McKnight – who occasionally suffered sickness and pain during her pregnancy – was treated this way “because of being pregnant” and/or “being ill as a result of her pregnancy”. 

The Tribunal heard that Ms McKnight began employment as a part-time Bar Manager at Word Up bar and nightclub – owned by F47 and WBI – on 15 November 2020. In late November 2021, she was offered a promotion by manager Mark Bryceland to work at a sister restaurant, Fenwick 47, as the Assistant Manager. She began working there on 1 December 2021, and reported to General Manager, Mr Carruthers. The Tribunal found that Mr Carruthers would usually send a text to ask staff how many hours they wished to work and “draw up the weekly rota based on that”. 

Ms McKnight found out she was pregnant mid-January 2022 – with an expected due date of 20 September 2022 – and planned to commence maternity leave between 11 and 22 August 2022, but wanted to wait until nearer the time to “see how she felt”. In February 2022, she experienced pain and sickness with her pregnancy, and was open with Mr Carruthers about this, but she was still able to work her usual hours as the symptoms were “not constant”. However, from March 2022, Mr Carruthers offered her “noticeably fewer shifts than before”. Ms McKnight was still experiencing occasional sickness at this point. 

On 16 April 2022, Ms McKnight was offered three shifts for the following week, but was not included on the rota as Mr Carruthers said it had been a “quiet week”. On 26 April 2022, he told her it was still quiet in the restaurant and asked her to “pop in for a catch up”, but she was only offered one further shift during a weekend in May 2022. 

On 17 May 2022, Ms McKnight contacted Ms Penman to discuss her maternity leave, requirements and entitlements to maternity pay. Ms Penman “dealt with HR matters and employee wages” for both Word Up and Fenwick and was known as the contact if an HR matter needed to be raised. 

After four days of trying, Ms McKnight got in contact with Ms Penman on 20 May 2022 via telephone, at which point Ms Penman told Ms McKnight she had been “P45d” in a way that the Tribunal found “suggested any conversation about maternity rights had been suspended”. Ms McKnight took this to mean she had been dismissed. Ms Penman told her to speak to Mr Carruthers, which caused her to feel “surprised” and she told the Tribunal it had “upset” her. 

Ms McKnight tried to contact Mr Carruthers by WhatsApp and, after two days, on 23 May 2022, she asked why she had not been told by him of her supposed dismissal. She said she could have gotten Fit Notes from her GP regarding her illness. The Tribunal said Mr Carruthers “didn’t deny” that she had been dismissed, but said he would “try to speak to her about it”. He also said “no hard feelings”, but he did not follow it up and the Tribunal found that the next time Ms McKnight heard from him was to congratulate her on the birth of her son. 

There were “no other apparent factors” in her dismissal, or any issues with her performance or conduct. The Tribunal found that the unexpected decision caused Ms McKnight a “degree of stress” during her pregnancy, as she had “financial commitments” and had to call upon her partner and father to help her pay the bills.

She felt “upset and vulnerable” and that the way her dismissal was implemented was “particularly underhand”. 

The Employment Judge found that Ms McKnight was dismissed “because of her pregnancy” as there was no evidence of a different reason. She “was given no indication that she was being dismissed, much less a reason, until she began contacting her employer to discuss her maternity leave and pay arrangements,”. He ruled that she was “automatically unfairly dismissed”. Ms McKnight also received an uplift in compensation as a result of not being given a written statement of terms and conditions of employment. The Judge commented that there was “no apparent good reason for her employer’s failure in this respect” and the lack of a statement caused Ms McKnight “uncertainty and difficulty” during her employment and when she came to pursue her rights via the Employment Tribunal claim. 

The judgment had “many interesting aspects” and served as a reminder to employers to take extra care when dealing with maternity and pregnancy issues. It is clear that in this particular case some basic supportive procedures were lacking and although Ms McKnight did not have the requisite two years’ minimum of employment for an unfair dismissal claim, the exceptions were used relating to employees dismissed owing to pregnancy to bring successful automatically unfair dismissal proceedings. 

Ms McKnight was awarded a total of £15,956.40 plus interest compensation for injury to feelings, unfair dismissal and failure to provide a written statement of terms and conditions of employment. 

2. Social media snooping and recruitment

What are the legal risks involved in checking out the online profiles of job applicants? 
What happens if hiring managers are reviewing applications and they are tempted to do a quick social media search to ‘put a face to the CV’? By doing this, organisations are placing themselves in a risky legal spot and, if so, what questions do they need to consider? 

Social media has changed the way individuals and businesses communicate, network and advertise. It has also drastically shaped the recruitment landscape, with many organisations using it as a tool for posting job adverts, promoting credentials and sharing employee testimonials to attract candidates.  But now, many companies are also looking at candidate profiles during the recruitment process, and in a recent survey some 21% of companies admitted to rejecting candidates after looking them up on Facebook.  

Yet for employees and candidates, social media presence is voluntary and considered public domain. This means profile owners do not need to provide consent to prospective employers to have their open profiles examined. While the privacy question is relatively clear, especially if there is a significant amount of information publicly available, what employers do based simply on what they see could be risky.  

Social media profiles and content by their very nature contain a lot of personal information, which is often not routinely collected as part of the recruitment process. Examples include gender, race and ethnicity, disabilities, pregnancy status, sexual orientation and religious or ethical beliefs – all of which are protected characteristics under discrimination law. If this information is seen by the recruiter and the applicant is rejected, it could be more difficult for employers to prove that they turned down the candidate for legitimate reasons. This could expose employers to accusations of unlawful discrimination, especially if this information is flagged during the decision-making process. 

For most individuals, social media is for their private life, with the assumption that it should have little bearing on their professional life. This needs to be factored in by recruiters who are assessing an applicant’s professional credentials. This means that the relevance of information gathered during a social media search should not be the deciding factor in whether to appoint a candidate. For example, just because someone is politically active, has certain hobbies, supports a particular sports team, or enjoys travelling and an active nightlife does not necessarily mean they do not have the potential to be an excellent employee. 

Of course, there could be instances where a search of social media raises ‘red flags’, and, as such, could form a legitimate basis for an applicant’s rejection. For example, a candidate could be very active in posting and endorsing misogynist or racist comments, and extreme or offensive political views. In this instance, the potential employer needs to balance the information gathered from social media with efforts to get to know the candidate better. If they do not do this, they are at risk of having to defend themselves against accusations of bias and using social media information illegitimately.  

Today, social media snooping is considered a de facto, albeit informal, part of the recruitment process. But it is important to remember that there is nothing forcing candidates to share social media profile information with employers during the recruitment process. If a candidate wishes to be judged only on the basis of a CV, cover letter, interview and aptitude tests, this should be respected.  

For employers, to avoid the risk of having to defend against accusations of illegitimate, or even unlawful, rejections, they therefore need to consider carefully how gather and how they use the information gathered and how they obtain it in the decision-making process.  

3. New legislation on worker’s rights to tips
Legislation will soon be introduced that would give workers the right to be given tips, gratuities, and service charges in full, i.e. with no deductions for processing fees and for tips etc to be allocated fairly.  The Employment (Allocation of Tips) Bill has now completed the full parliamentary process and is at the stage of receiving Royal Assent.  It is expected to be titled the Employment (Allocation of Tips) Act 2023.

There is no set timeframe for how long it will take for a Bill to receive Royal Assent, all we know is that a date is to be confirmed.  It is prudent therefore for employers to consider what changes need to be made to their working practices, systems, documentation, and training now to be ready for when the Bill becomes law. The following provides information on what we are likely to expect to see in the legislation.

The legislation will apply to both public and non-public places of business. A public place of business is defined as where there is interaction between customers of the employer and its workers that is wholly or mainly face to face. Non-public means that the business is not a public place of business.  The payment of tips, gratuities, and service charges to workers in non-public places of business would occur where the employer has one or more public places of business.

The legislation will apply to employees as well as agency workers, and includes the allocation and payment of tips, gratuities and service charges processed through a “tronc”.  It defines an “independent tronc operator” as someone who the employer reasonably considers to be operating or intending to operate independently of the employer.

Under the legislation, workers will be entitled to receive tips, gratuities, and service charges that they qualify for and will set out what defines ‘qualifying tips etc.”.

The legislation will require employers to ensure that the total number of tips, gratuities and service charges is allocated fairly and paid to all workers. The legislation refers to a Code of Practice, which if issued, will mean that there must be regard for it when determining what would be a fair allocation of qualifying tips, gratuities, and service charges. The payment of the tip, gratuity or service charge must be paid no later than the end of the month following the month in which the customer paid it.

If qualifying tips, gratuities, or service charges are paid on more than an occasional and exceptional basis, the employer must have a written policy on how it deals with them, which must include certain items and be made available to all employees.  Furthermore, amendments to the policy must also be made available to all employees.

Records must also be created of how every qualifying tip, gratuity and service charge is paid.  These records must be maintained for a three-year period beginning with the date on which the qualifying tips, gratuity or service charge were paid.

Furthermore, an employee/worker may make one written request in any three months period for records of qualifying tips, gratuities and service charges, which the employer will be required to provide within a reasonable time period, so long as the disclosure does not contravene data protection.

A worker will be able to complain to an Employment Tribunal and must do so before 
the end of a three-month period which begins with the date of the alleged failure (although extension of time limits may be allowed in exceptional circumstances).  Complaints can be made in respect of:-

· an employer failing to comply with the Regulations that require an employer to set out how and when tips etc. must be dealt with;
· an agent failing to comply with the requirements to set out when and how to make payments;
· an employer failing to comply with its obligations for having a written policy and maintaining records.

If an Employment Tribunal finds in favour of the worker, it may order the employer or agent to pay an amount, not exceeding £5,000, that is appropriate to compensate for any financial loss.  It may also require an employer to comply with the requirement to have a written policy and maintain and provide records.

A code of practice may be put in place for the purpose of promoting fairness and transparency in the distribution of qualifying tips, gratuities, and service charges.

Confirmation of the terms of the new law will be included once known in a future Bulletin.

4. Employment law updates for 2023
Over the last few years, we have seen less development in employment law, however, this could change as several Employment Bills could become law in 2023.  Of course, it does depend on how much parliamentary time is available as well as other socio-political factors, so how quickly the Bills progress through both the House of Commons and the House of Lords cannot be confirmed.

When looking at employment law, Bills either start in the House of Commons or the House of Lords, but most of the current Employment Bills started in the House of Commons.  The key Employment Bills that could be passed as legislation later this year, based on where they are in the process is summarised below.

Employment Bills are currently at the House of Lords and in the order of where they are in the parliamentary process (furthest on first) and have a strong possibility of becoming law in 2023. There are several other employment Bills, that are not referenced below because they are earlier on in their progression through parliament, currently at the House of Commons stage. These could change in response to socio-political factors and parliamentary time.

	Name of Bill
	Overview
	Current stage

	The Social Housing (Regulation) Bill
	To make provision about the regulation of social housing including the standards relating to competence and conduct.
	This has started in the House of Lords.

Consideration of the Commons Amendments – date TBC

	Employment (Allocation of Tips) Bill
	To require workers to receive tips, gratuities and service charges paid by customers in full and without deduction
	3rd Reading – 21 April 2023

	Retained EU Law (Reform and Revocation) Bill
	Deadline 31 December 2023 for all EU-derived legislation and case rulings to be abolished (unless otherwise agreed for amendments)
	Report Stage – date TBC

	Strikes (Minimum Service Levels) Bill
	To require employees to work a minimum number of hours before being able to go on strike
	Report Stage – 26 April 2023

	Carer’s Leave Bill
	To provide for new entitlement to leave and pay
	Committee Stage – 19 April 2023

	Neonatal Care (Leave and Pay) Bill
	To provide for new entitlement to leave and pay
	Committee Stage

	Protection from Redundancy (Pregnancy and Family Leave) Bill
	To extend protections for employees on maternity/adoption/shared parental leave with regards to redundancy
	Committee Stage – 17 April 2023

	Worker Protection (Amendment of Equality Act 2010) Bill
	To make provision in relation to the duties of employers regarding sexual harassment, including harassment by a 3rd party.
	Committee Stage – date TBC

	Employment Relations (Flexible Working) Bill
	To introduce changes to flexible working rights
	2nd Reading – date TBC

	Employment and Trade Union Rights (Dismissal and Re-engagement) Bill
	To amend the law around workplace information and consultation and safeguards against dismissal and re-engagement.
	This has started in the House of Lords.

2nd Reading

	Pensions (Extension of Automatic Enrolment) Bill
	To provide for automatic pension enrolment to jobholders under the age of 22.
	2nd Reading – date TBC


There are also suggestions reported in the news that there could be a delay to the Retained EU Law (Reform and Revocation) Bill, and the proposed plans to amend the Equality Act by introducing third-party harassment could be scrapped.

2023 is anticipated to be a big year in employment law and for now, we continue to assume that the Bills listed above continue in line with the timetable, but further updates will be provided as and when any changes arise.
5. What is constructive dismissal?

There is an increasing number of constructive unfair dismissal cases in Tribunals which is when an employee is forced to leave their job against their will which can be a result of the employer’s conduct such as a sudden demotion, pay reduction or job role change etc and which leaves the employee feeling that they have no other option, but to resign.

The Employment Rights Act 1996 defines constructive unfair dismissal as where “the employee terminates the contract under which he is employed (with or without notice) in circumstances in which he is entitled to terminate it without notice by reason of the employer’s conduct”. Claims must normally be lodged within three months of the termination.

There must be a breach, or anticipated breach, of contract by the employer. This may be a breach of an actual term of the contract (for example relating to hours of work, place of work, holidays, pay etc) or, as in a recent case quite frequently, an implied term. Implied terms include the duty of mutual trust and confidence and the duty to provide a safe working environment. The implied duty of trust and confidence is the one most commonly used.
Examples include failure to properly investigate complaints of harassment, taking unfair disciplinary action and trying to invoke contractual clauses but in an unreasonable manner so that the employee cannot comply. Constructive dismissal can also be claimed before a breach takes place if it is clear that the employer intends to breach the contract but this does need to be unequivocal, and the intention to breach expressly stated as acting on rumours would be insufficient.

The nature of the workplace is irrelevant and conduct must be judged from an objective standpoint. The unacceptable treatment does not have to be directed at the employee personally, but may be towards other employees. Note that it is not necessary that the breach of the contract of employment is the principal reason for the resignation. The law only requires that it is ‘a reason’ – it does not have to be the sole reason, or even the main reason.
However, the breach must be sufficiently fundamental to allow the employee to leave immediately or it can arise from a series of incidents, resulting in the ‘last straw’. If an employer behaves unreasonably, insensitively or stupidly, or is in breach of the contract this may not be sufficient but the breach has to be sufficiently serious for the employee to have no other realistic alternative but to resign. Some examples which would normally be considered as sufficiently fundamental include:-
· a deliberate reduction in pay or change to the payment arrangements (ie reducing a fixed amount of basic pay to one which is heavily dependent on a bonus or commission payment);
· refusal to pay wages (but not because of one-off technical or administrative failures);
· removal of a contractual benefit;
· substantially changing an employee’s job, resulting in an unacceptable change in the nature of the work, or loss of status etc;
· demotion (although this may be reasonable if imposed as a result of fair disciplinary action);
· the intolerable behaviour of a manager (e.g. swearing, bullying, hostile behaviour etc) although the context and environment can be crucial when assessing this for example, if bad language is commonplace and if none of those involved would have been remotely offended, then this may be ignored but bullying or intimidating behaviour would not be;

· failure by the employer to investigate and treat seriously a legitimate grievance.

The employee must resign and it must be made clear that the resignation is in response to the employer’s breach, not just because he/she has obtained work elsewhere! The employee does not necessarily have to tell the employer his/her reason for leaving at the time but this does make his/her case harder to prove. An employee can resign and serve out notice but this is uncommon for constructive unfair dismissal.

The employee cannot delay too long before resigning otherwise he/she will lose the right to claim constructive unfair dismissal. There is no set time period and it will depend on the case i.e. an employee may continue working whilst pursuing the matter internally first through the grievance procedure, or may try out new terms and conditions for a short period before finding them unacceptable. It must be very obvious however, during the period between the breach of contract and the resignation, that the employee has clearly indicated his/her discontent and has been giving strong signs of an intention to leave unless the matter is resolved.

Whilst the employee needs to act quickly, care should be taken not to jump the gun and resign too quickly! Finally, an employee who gives longer notice than his/her contractual minimum may lose any subsequent claim for constructive unfair dismissal.

An employee who claims constructive dismissal may complain to an Employment Tribunal, provided that he/she has the requisite length of service to bring a claim (two years). The maximum award is a basic award (similar to a redundancy payment) plus compensation up to the current maximum limit.

A few tips that may prevent a claim of constructive unfair dismissal are to:-

· ensure that if it is proposed to make changes to anyone’s terms and conditions, they are fully considered and only implemented after prior consultation and proper notice;

· the employer needs to consider very carefully where these changes are not agreed with the employee whether they are really justified and necessary?

· check the contracts of employment to see if the employer has sufficient flexibility in the terms of employment and employers can therefore rely on these clauses to agree minor changes with the employee as long as they are implemented fairly and reasonably;

· if you require mobility ensure that there is provision for flexibility in working for other departments, or flexibility in hours as part of the contract subject to agreement with the employee;
· encourage staff to use the grievance procedure and act promptly to properly investigate and resolve any grievances;
· make it clear what standards of behaviour are unacceptable in your workplace and take immediate action on any suggestions of harassment or bullying in the workplace;

· ensure that the alleged victims are given proper and immediate protection and ensure that you have a policy on bullying and harassment;

· ensure that managers are trained to implement the policy and all staff are aware of it;
· ensure that any disciplinary action taken is fair, consistent with other similar cases, that full investigation is undertaken prior to any decision and that any penalty imposed is in line with the employer’s disciplinary procedure

· ensure that managers and supervisors are properly trained and take advice before embarking on some wonderful new plan to reorganise their departments and “sort out their people problem for once and for all”!

6. Nursery worker accused of being drunk at work and discussing sex life in front of children 
A nursery worker accused of being drunk at work and discussing sex life in front of children was unfairly dismissed an Employment Tribunal has ruled. The Judge found that the employer ‘fabricated’ allegations, which included complaints from parents, to justify the dismissal.

The nursery worker was unfairly dismissed when her employer dismissed her during her notice period with false allegations of consuming alcohol at work and discussing her sex life in front of minors, the Tribunal has ruled.

The Watford Employment Tribunal found that Eilmar Montessori School and Day Nursery’s director, Mr Rajan Luthra, “fabricated” allegations against Ms Millie Davey – who was described as a “valued” member of nursery staff – and “seized” on allegations of her talking about her sex life and parental complaints to “justify” her dismissal.

It also speculated that it “did not believe” Mr Luthra had any statements in writing to suggest Ms Davey was also planning to report the nursery to Ofsted for a lack of personal protective equipment (PPE), and said the statements Mr Luthrae provided from employees were “produced after the event” of her dismissal. 

The Tribunal heard that Ms Davey was employed by Eilmar between August and September 2018 until her dismissal – the reasons for which were “hotly disputed” – in October 2021. During her employment, she was promoted to senior nursery practitioner.

It also said that Ms Davey handed in her notice on 20 September 2021. Her notice period was three months, with her last day set to be 20 December, but this was extended to 22 December 2021.

On 6 October 2021, two weeks into her notice period, Ms Davey was told she should not respond to parental comments made on the nursery’s app and that she should not answer the telephone, but she was not told why. 

Nursery Manager Ms Sumera – who was not present at the hearing but gave the Tribunal evidence that a parent raised concerns on the app about the accuracy of information given by Ms Davey on feeding their child.

In her statement, Ms Sumera claimed incorrect information had been given on “several occasions”, and that she spoke to Davey after “many parents” told her of mistakes made on the app. The tribunal noted no evidence of these complaints was given, aside from in Ms Sumera’s statement. 

Ms Davey told the Tribunal she was not aware of any complaints on the app, as she was not told by anyone at Eilmar and did not see them on the app. The tribunal said it was “not persuaded” that any complaints had been made by parents and considered it would have been raised with Ms Davey, and was satisfied it had not.

On 15 October 2021, Ms Davey was asked to meet with Luthra, and the tribunal stated that, although the meeting notes claim Ms Sumera was present, it was satisfied that she was not as she was covering for Mr Davey in the nursery.

The meeting notes suggested that Mr Luthra confronted Ms Davey for being “under the influence of alcohol”. Ms Sumera’s statement also suggested that Ms Davey “smelt strongly of alcohol, had slurred speech and had appeared confused earlier in the day”.

The notes also said there had been “multiple reports” of Ms Davey making “false claims” on the app about feeding the children, and that she advised other members of staff to make “false claims” to Ofsted about the nursery. It also claimed she had made “inappropriate” comments to staff in front of children.

The meeting notes claimed that Ms Davey admitted to having “one or two alcoholic drinks that day”, but said the allegations against her were true and that her heart was no longer in the job. It said she was then summarily dismissed for gross misconduct and declined the opportunity to appeal.

The Employment Judge said he asked Mr Luthra about the lack of witness statements, to which Mr Luthra said the complaints on the app had been deleted and that all the notes were handwritten and typed up. The Judge gave Mr Luthra until 10 am the following day to get the original handwritten notes from the nursery archive, which he did.

Ms Sumera’s statement was enclosed, along with three employee concern forms – two of which were by Ms Sumera and one from another colleague. The Judge noted that to his “non-expert eye” the handwriting in all three forms looked “remarkably similar”, but said he would ignore that in reaching his conclusions.

The bundle also contained reference to an incident on 27 September 2021, where Ms Davey was said to have been sent home early for being “dizzy, drowsy and under the influence of alcohol”. Additionally, the Judge noted that the handwritten version of the meeting notes from 15 October 2021, which were supposedly written by Ms Sumera, had “significantly different” handwriting than that of her employee concern forms. He speculated that the employee concern forms “were written by someone else”, but added he was “not a handwriting expert”.

The Tribunal said Ms Davey’s account of the meeting on 15 October 2021 was “very different” to Mr Luthra’s where she claimed there was no mention of any of the allegations set out. According to Ms Davey's account, Mr Luthra had three written statements from staff that said she was going to report the nursery to Ofsted. During the meeting, Ms Davey denied having said “any such thing” regarding approaching Ofsted.

Ms Davey explained that she referred to concerns about the lack of PPE in the nursery and said if Ofsted inspected they might have concerns too. She also said she liked nursery work, but was “no longer happy” doing it at this particular nursery and told the Tribunal Mr Luthra said that, as she was unhappy, she “might as well go home” and told her to “hand back her fob, take her things with her and not come back on Monday”.

The Judge preferred Ms Davey’s account of the meeting and said Mr Luthra’s was “far less convincing” as Ms Davey appeared to be recalling the meeting “retained in her memory”, whereas Mr Luthra seemed to be “seeking to embellish”. He said this was further evidenced by Ms Davey’s dismissal email from Mr Luthra, which did not mention working with children under the influence of alcohol. Mr Luthra told the Tribunal that the meeting in October 2021 was the “first occasion” he spoke to Ms Davey about her alcohol.

Mr Luthra accepted that Ms Davey working with children when intoxicated raised “very serious safeguarding issues”, which he said was the “principal reason” for her dismissal, but the Judge said Mr Luthra was “completely unable to explain why he had done nothing between 11 o’clock in the morning, when the matter was first reported to him, and 4.30 in the afternoon” and why he “did nothing” when she was sent home in September.

The Judge also noted that the dismissal email only referred to one alleged instance of gross misconduct of using “unprofessional” language “in front of minors”. He said this was a “rather odd way of summarising an allegation” made by Ms Sumera that she “discussed her sex life in front of the children” and “If, as Mr Luthra maintains, Ms Davey admitted this allegation at the meeting on 15 October 2021, it seemed to him that he would have set that out in this email when summarising the one matter out of several which he chose to refer to.” 

The Judge clarified that he did not consider that Ms Davey had been drinking, nor did she smell strongly of alcohol, have slurred speech or appear confused. He said “I am driven to the conclusion that this allegation with regard to alcohol was later fabricated by Mr Luthra. That explains why nothing was done for five and a half hours after the alleged initial report of her being intoxicated, and why no mention of this matter appears in the dismissal email or the email of 21 October 2021,” and he added that he could find “no other credible explanation for those matters”.

The Tribunal accepted that “from time to time” there would have been concerns raised by parents on the app, but added whether any related to Ms Davey or were justified complaints was “irrelevant”. It went on to say that it considered Mr Luthra “simply seized on this possibility to provide some justification for Ms Davey’s dismissal” and also said this was the same for the allegation of inappropriate language, which was also “seized to justify” Ms Davey’s dismissal.

However, the Judge said it seemed “likely” there were concerns by Ms Davey about the nursery running “low” on gloves and accepted she had “raised concerns” about having to reuse PPE, but never suggested reporting this to Ofsted. The Judge deduced that, at the time of her dismissal, he did not believe Mr Luthra “had any statements in writing from anyone to suggest she had” and considered it likely the statements from a nursery staff member and Ms Sumera were “produced after the event”.

The Tribunal also said Mr Luthra repeated the allegations of misconduct against Ms Davey in references then given to at least one other employer, which “led to a job offer being withdrawn”. Mr Luthra accepted this was the case.

The Judge’s conclusion was that Mr Luthra did not persuade him that “the reason, or principal reason, for dismissal in this case was misconduct, or that any other statutorily permissible reason is applicable”. He noted that the allegations put to Ms Davey in the 15 October 2021 meeting did not “provide the true reason for her dismissal” and it was not “put to” Ms Davey or relied on in the subsequent correspondence. He therefore found the dismissal to be “unfair”.

Ms Davey was awarded £5,325.75 in compensation, which included a 25% uplift as Mr Luthra did not “comply with the Acas code in any way”. The investigation “did not establish the facts, it did not inform the employee of the problems, it did not investigate the matter and it did not tell her of her right to be accompanied. Indeed, she was not even told of the nature of the meeting prior to its commencement.

This case was a good example of what not to do when an employee chooses to resign and move on. There is a lot in the mix here namely the case involves widely differing recollections of a dismissal meeting and the reasons for that dismissal, references to an employee discussing her sex life in front of very young children and being drunk on the job all supported by vague and possibly fabricated evidence plus and the loss of a job offer when that information was shared.

The outcome was therefore “of little surprise” as it is also a good reminder of the need for good quality evidence, detailed meeting minutes and formal disciplinary proceedings that are in line with the Acas code in all relevant cases.

7. Further help and/or advice

If any of the above is not clear or you would like further advice on any of the issues in this Bulletin or indeed support on any other issue or particular employment situation, please do contact me on clivep@cpassociates.co.uk or call me on 01582 755172 or 07970 381592. I always look forward to hearing from you on anything on which I may be able to help.

Clive 

Clive Payne

CP Associates         

CP Associates

22 Linden Close, Dunstable, Beds LU5 4PF

Tel: 01582 755172     Mobile: 07970 381592

Email: clivep@cpassociates.co.uk 
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